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INTRODUCTORY STATEMENT

By motion duly made and presented to this Court

the undersigned heremtli asks permission to file a

brief as amicus curiae in the above-entitled matter.

The undersigned is co-eomisel with the Law Offices of



Johnson & Stanton of San Francisco for the Carpen-

ter Funds Administrative Office of Northern Cali-

fornia, Inc., for the Laborers Health and Welfare

Trust Fund for Northern California, for the Laborers

Pension Trust Fund for Northern California, for the

Cement Masons Health and Welfare Trust Fund for

Northern California, and for the Cement Masons Pen-

sion Trust Fund for Northern California; the under-

signed is in addition co-counsel with Dillavou and Cox

of Los Angeles for the Carpenters Health and Wel-

fare Tnist for Southern California and the Carpenters

Pension Trust for Southern California; the imder-

signed is also co-counsel with Bogle, Bogle and Gates

of Seattle for the Pacific Coast Shipyards Metal

Trades Trust Fmid.

The imdersigiied was granted leave by the United

States Court of Appeals for the Eighth Circuit on

August 18, 1964 to file an amicus curiae brief in

Blassie v. Kroger Co., F. 2d , 59 LRRM 2034.

Thereafter the undersigned filed its brief amicus

curiae in much the same form as is presented here

and was gi'atified to find each one of its points sus-

tained by the Court. It would be the undersigned's

desire to aid this Court in the same mamier.

It is desired, of course, to approve and incoi'porate

everything which appellants have argued; but in

light of the fact that this case raises questions of first

impression for this Circuit Court of Appeals and has

been only recently considered in one other circuit, it

is desired to make additional argamient to this Court

and to inform it in some further detail.
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1. IN RELATED FIELDS OF INTEREST, CALIFORNIA STATE
LAW HAS NEVER FOUND ANY REASON TO LIMIT THE
DEFINITION OF "EMPLOYEE" AS DID THE LOWER
COURT.

The brief of Appellant argues to the Coiu't that the

broader view of the word "employee" is actually much

more in harmony with the rightful and desirable ends

Congress sought.^ The narrow view of the lower Court

is not only without foundation iDut, on the contraiy,

the broader view guarantees employee welfare and

security much more fully. It is here proposed to call

the Court's attention briefly to the fact that in those

laws of the State of California which pertain to the

same general area of interest, there has never been

foimd any need to serve the ends of the respective

statutes by recourse to such a narroAv definition of

"employee."

On the contraiy, there is California law in the State

Insiu'ance Code which not only expressly includes the

retired employee but also the trustees and their em-

ployes. Thus reads in pai-t Section 10202.8 of the

Insurance Code

:

"§10202.8. A group life policy conforming to all

of the following conditions may ]>e issued to the

tnistees of a fimd established by one employer,

or l)y two or more employers in the same indus-

try, or by an association of employers in the same

i:idustry, or by one or more labor miions, or by

one or more emjiloyers and one or more labor

unions or by an association of employers and one

or more labor imions, to insure employees of the

employers or members of the unions for the bene-

iBiief of Appellants, pp. 19-20.



fit of persons other than the employers or the

imions

:

"(a) The persons eligible for insurance shall

be all of the employees of the employers or all

of the members of the unions, or all of any class

or classes thereof detennined l>y conditions ])er-

taining to their employment, or to membership

in the imions, or to both. The policy may provide

that the term 'employees' shall include retired

employees, and the individual proprietor or part-

ners if any employer is an individual proprietor

or a partnership. No director of a corporate em-

ployer shall be eligible for insurance mider the

policy unless such person is otherwise eligible

as a bona fide employee of the cor]wration by

performing services other than the usual duties

of a director. No individual ijroprietor or partner

shall be eligible for insurance under the jjolicy

vmless he is actively engaged in and devotes a

substantial part of his time to the conduct of

the business of the proprietor or partnership.

The policy may provide that the term 'employees'

shall include the trustees or their employees, or

both, if their duties are principally comiected

with such ti-usteeship."

The California Retirement Systems Law was added

by 1949 legislation as a codification of the 1945 Re-

tirement Systems Act. The definition of "employees"

used therein is without apparent limitation just as

the term appears in Sec. 302(c) (5) •?

'-^California Corporations Code, Division 3, §§28000, 28501, Cali-

fornia Statutes 1949, c. 462, p. 805, §1 added as a codification to

California Statutes 1945, c. 1035, p. 1996.



"§28002. As used in this division, 'employees'

means the employees of any employer."'

With such a definition presumably in mind, the

Califoniia Legislature then went on to delineate the

benefits available to retirees:*

"§28402. A retirement system may provide bene-

fits on accoimt of members retirin.i^ by reason of

age or length of sei-A'ice or Ijoth, or on accomit of

death, and may include benefits for sickness or

accident disability, or medical and hosi>italization

expenses in comiection with sickness or accident

disability, or benefits in the form of equities which

may include the right to receive a portion of the

tiiist fund on severance of employment and the

right to receive a percentage of the tiiist fund
after the lapse of a period of ser^dce or of par-

ticipation, or any or all of such benefits, and may
include a stock Iwnus or profit sharing plan."

It is a fair presumption that the State of California

was as concerned with possible abuse and diversion as

was the Congress in the federal tax and labor laws.

Indeed, a perusal of the related sections to the above-

cited California law makes this evident. Nowhere,

however, is there the slightest itikling of an intent to

limit the definition of "employee." Nowhere is it

deemed necessary to do so in order to attain the leg-

islative ends desired and to secure against abuse. As

with the Congress, so too the intent of the Califoniia

Legislature is just the opposite; it wishes to extend a

full schedule of benefits to retired employees.

3ifL §28002.

^id. §28402.



2. THE NARROW DEFINITION OF AN "EMPLOYEE" WITHIN
THE UNDERSTANDING OF THE LOWER COURT'S DECI-

SION IS TO BE CONTRASTED TO THE ECONOMIC REALITY
OF PENSION AND HEALTH AND WELFARE FUNDS OF
WHICH PRESUMABLY CONGRESS HAS ALWAYS BEEN
AWARE.

Sections 23(a) and 23(p), 165, 101(16) of the old

Internal Revenue Code are ample evidence that pen-

sion and health and welfare plans were already on the

scene well before the advent of the 1947 labor legisla-

tion. And the incidence of such arrangements has

mushroomed greatly. President's Connnittee on Cor-

porate Pension Pimds and other Private Retirement

and Welfare Program, ''Public Policy and Private

Pension Programs", 3 CCH Labor Law Rptr. para.

8095.

As an aid to the Court in understanding the size and

importance of such fimds, it is proposed to delineate

briefly the operations of the second largest plan west

of Chicago. By so doing, it is hoped that renewed

emphasis will he given to an appreciation of the size

and economic and social imporiance of these plans;

and, it is hoped that it will thereby become clearer

that with knowledge of such common practice and

imporiance Congress not only did not legislate in the

way claimed by the lower Court Init ol)^•iously has

never seen fit to do so.

The Carpenter Funds Administration Office of

Northern California, Inc., is the administrator of

some five funds: Car]>enters Health & Welfare Trnst

Fund for California, Car-penters Pension Trust Fund

for Northern California, Four Bay Counties Carpen-



ters Vacation Trust Fund, Forty-Two Northern Cali-

fornia Counties Carpenters Vacation Trust Fund, and

Carpenters Apprenticesliip and Training Trust Fund

for Northern California.

On such fluids as health and welfare and pension

over 40,000 reports of hours worked by carpenters

are received at the Fund's office each month from ap-

proximately 7,000 employers. Excluding- dependents,

some 34,000 carpenters are presently eligible for

health and welfare benefits and eventually for pen-

sion benefits. The nmuber of retirees alone is pres-

ently 2,187. Two hmidred twenty-five thousand dol-

lars ($225,000.00) is being expended each month in

payment of pension benefits.

The schedule of benefits is varied and com}>rhen-

sive. The Pension Plan, entered into in 1958, pro-

rides for minimum pajniients of $65.00 per month up

to a maximum of $125.00 a month to eligible retired

carpenters, and some 175 officials of the unions. The

Health and Welfare Fund, entered into in 1953, pro-

I

rides a surgical, X-ray, diagnostic, and hospital sched-

ule for all eligibles, their dependents, officials of the

. unions and the administrative persomiel of the Fund's

office. Both of the Vacation Funds, entered into in

,
1957 and 1961, respectfully, pay out on a revolving

' basis, that is, they pay out whatever is received in a

given year to eligible cai'penters during the succeed-

ing vacation ])eriods. The Ap]:)renticeship Fund rep-

resents a com])lex effort to meet the i)rob1ems of un-

employment and automation at the other end of the

age spectrum.
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In order to afford the Court some idea of the eco-

nomic strength which secures these l^enefits, it can be

noted that over 36 million dollars in "rollnig" money-

comes in each year from contractors by way of con-

tributions. The overall figure currently busy in in-

vestment is in excess of 55 million dollars.

It is self-evident that large fimds such as these

present much sturdier and ef&cacious means of invest-

ment and guaranteed return than a small grou]) of

imion employees or fmid administrative personnel

could ever secure on a smaller autonomous level of

operations. The ability to merge administration, in-

vestment, and actuarial experiences inevitably results

in a much higher level of benefits to the employee,

whether an employee of the contractor, the union or

the fund.

It is to be noted that the same employers and em-

ployees are involved in these funds; and, therefore,

the retirees, for example, are also benefiting from the

Health and Welfare Fund.

It is also to be noted that as to officials of the union

the contributions for them are made by their re-

spective employer, viz, the union. Thus there is no

confusion of the source of these contributions; there

are three distinct entities, distinct not only legally but

in their respective operations. The Fund is neither

"the Union" nor "the contractor."

From the aforementioned r-om])lexity and coininit-

ment in which l)otli (m])]oyer and ein])l()yees find

themselves it becomes apparent that a narrow inter-



pretation of the word "employee" is totally out of

joint with what has been the socio-economic reality

for years. Thus it is that there has been an obvious

commitment to a definition of the employer-employee

relationship which has increasingly little relation to

the time spent in actual work; or, to approach the

matter from another direction, the forms of compen-

sation have become myiiad and attentive to the proli-

lems of old age and security. Despite the importance

and size of funds such as the ones outlined above Con-

gress has nevei' deemed it necessary to draw a distinc-

tion such as drawn by the lower Court. On the

contrary, it may be fairly noticed that the intent of

CongTess has been to applaud and support such far-

reaching plans.

CONCLUSION

It is respectfully submitted that the decision of the

lower Court be reversed.

Dated, San Francisco, California,

June 16, 1965.

Respectfully sulMnitted,

Charles P. Scully,

Johnson & Stanton,

Dn^LAvou & Cox,

Bogle, Bogle & Gates,

By Charles P. Scully,

Attorneys for Amici Curiae.
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Certificate of Counsel

I certify that, in connection wdth the preparation of

this brief, I have examined Rules 18 and 19 of the

United States Court of Appeals for the Ninth Circuit,

and that, \n my opinion, the foregoing brief is in full

compliance with those rules.

Charles P. Scully,

Attorney.
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